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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, DC 20554

In the Matter of )
)

The Development of a National Framework )
to Detect and Deter Backsliding to Ensure )
Continued Bell Operating Company )
Compliance with Section 271 of the )
Communications Act Once In-Region )
InterLATA Relief Is Obtained )

RM9474

BELL ATLANTIC'S OPPOSITION TO
PETITION FOR EXPEDITED RULEMAKING

I. Introduction and Summary.

Bell Atlantic) opposes the Petition for Expedited Rulemaking filed by Allegiance

Telecom, Inc. (Allegiance) because it seeks to rewrite the 1996 Act. In addition, the

actions sought by Allegiance duplicate efforts the Commission already has undertaken or

accomplished. In any event, Allegiance's petition is designed to address alleged

"problems" that simply do not exist; as a result, there is no basis for granting its petition.

II. The Commission Should Reject Allegiance's Attempts To Rewrite The 1996
Act.

Allegiance's Petition shows a fundamental disregard for, or basic

misunderstanding of, the provisions of the 1996 Act. Many of Allegiance's proposals

) The Bell Atlantic telephone companies (Bell Atlantic) are Bell Atlantic
Delaware, Inc.; Bell Atlantic-Maryland, Inc.; Bell Atlantic-New Jersey, Inc.; Bell
Atlantic-Pennsylvania, Inc.; Bell Atlantic-Virginia, Inc.; Bell Atlantic-Washington, D.C.,
Inc.; Bell Atlantic-West Virginia, Inc.; New York Telephone Company; and New
England Telephone and Telegraph Company.



could not be adopted without amending the Act's tenns. Allegiance's Petition, therefore,

should be denied.

For example, Allegiance proposes that the Commission adopt a three-tiered

remedy structure. Petition at 24-28. While the Act gives the Commission authority to

take specific enforcement actions if a Bell company ceases to meet any of the conditions

for 271 approval after such approval has been granted, 47 U.S.C. §271 (d)(6), it requires

that such steps be taken "after notice and opportunity for a hearing." Id Allegiance's

proposed mechanism fails to make any provision for the required notice and hearing.

Moreover, as a practical matter, it is unworkable. Accordingly, it should be rejected.

Allegiance suggests price reductions as a first tier remedy for failure to meet

performance standards. 2 Then, according to Allegiance, "if Tier 1 rate reductions fail to

result in BOC compliance within 60 days, ... the Commission [should] automatically

suspend a BOC's ability to market or accept new orders for in-region long distance

service." Petition at 27 (emphasis added). Finally, Allegiance suggests that "[f]ines

should take effect within 60 days of the suspension of section 271 authority if the BOCs

fail to come into compliance." Id.3

In Bell Atlantic's experience, it takes a minimum of three weeks to compile

results from the performance measurements which Bell Atlantic already reports.

2 Price reductions are not among the enumerated enforcement actions for which
the Commission is given authority. To the extent that such reductions cause the prices of

products or services to fall below the standards specified in section 252(d), the
Commission has no authority to order such reductions.

3 Allegiance's proposal ignores the fact that section 271 only permits the
Commission to impose a penalty "pursuant to title V," (47 U.S.C. §271 (d)(6)(ii)) which
specifies the process required for imposition of such fines.
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Therefore, if Bell Atlantic fails to meet a performance standard in Month 1, it will not

know that until approximately three weeks into Month 2. At that point, there would only

be one week left before the compilation of performance data for Month 2 begins. That

process, again, would take approximately three weeks. Assuming the cause of the missed

performance standard could be determined and remedied immediately upon discovery,4

therefore, the Month 2 performance report would include three weeks ofpre-remedy

performance and one week of post-remedy performance. Bell Atlantic would receive that

report three weeks into Month 3. About one week later, Allegiance's 60 day time frame

for automatic imposition of the next remedy tier would expire - before the availability of

a report with even one complete month ofpost-remedy performance. The impracticality

of this time frame, together with the "automatic" nature ofAllegiance's proposed

penalties, requires the rejection of Allegiance's petition.

As another example, Allegiance argues that BOCs must "offer items described in

the Competitive Checklist - in addition to any UNEs established by the Commission - at

TELRIC rates in order to obtain in-region interLATA relief." Petition at 6. This, of

course, is directly contrary to the Act. Allegiance's argument assumes that every item on

the competitive checklist is an unbundled element, when that is clearly not the case. The

unbundled access requirements under sections 251(c)(3) and 252(d)(1) are clearly distinct

from the checklist requirements contained in section 271 (c)(2)(B)(iv-vii, x). The Act, in

checklist item (ii), requires a Bell company to provide nondiscriminatory access to

network elements in accordance with the requirements of sections 251(c)(3) and

4 This assumption, of course, may be completely unrealistic where, for example, a
software problem must be found and fixed to remedy the problem.
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252(d)(l) before it can provide long distance service. The Act then lists additional

checklist items that a Bell company must also provide. Although several of those

additional checklist items are similar to the unbundled elements contained in the FCC's

now vacated Rule 319, the Act does not say that those additional checklist items are

unbundled elements. In fact, if they were, there would be no reason to list them

separately and these provisions would be entirely duplicative of checklist item (ii).

Thus, the Act requires all ILECs to provide unbundled elements in accordance

with sections 251(c)(3) and 252(d)(l), and Bell companies to provide the additional

checklist items prior to obtaining long distance relief. This distinction is significant. For

example, although Bell companies must provide local switching unbundled from

transport, local loop transmission, or other services (checklist item vi), there is no

requirement in section 271 of the Act that a Bell company provide that item ubiquitously,

at TELRIC prices, or as part of combinations. Moreover, a number ofchecklist items are

explicitly subject to other pricing standards. For example, checklist item iii

(nondiscriminatory access to poles, ducts, conduits, and rights-of-way) is subject to the

requirements of section 224; checklist item xiv (resale) is subject to the avoided cost

standard of section 252(d)(3V The Commission should reject Allegiance's attempt to

rewrite the Act.

5 Allegiance would also, apparently, eliminate the role of the states in verifying
compliance with the checklist. Allegiance acknowledges that the Commission must
consult with the states "to ascertain whether the BOC has an approved interconnection
agreement with afacilities-based competitor, or an approved statement ofgenerally
available terms and conditions." Petition at 5-6. But Allegiance ignores the fact that the
statutory requirement to consult with the relevant state commission encompasses
"compliance ... with the requirements of subsection (c)" which also includes the
competitive checklist. See 47 U.S.C. §271(c), (d). The reason for Allegiance's omission

4



III. The Commission Should Not Expend Resources On Duplicative Proceedings.

Fundamentally, Allegiance is asking the Commission to adopt a set of

performance measures, standards, and remedies, and to establish a new procedure for

handling complaints, following approval of a section 271 application. But this would

simply duplicate work the Commission already has done or is doing. As a result,

Allegiance's petition should be denied.

In CC Docket No. 98-56, the Commission already is considering a model set of

performance measures designed to provide guidance to the states.6 Allegiance has not

even argued, let alone demonstrated, that either the Commission's proposed set of

measures, or the "model" structure, is insufficient to accomplish Allegiance's purpose.7

is obvious - recognizing the role of the states in determining compliance with the
checklist would undercut the rationale underlying Allegiance's petition.

6 In that docket, the Commission appropriately declined to propose performance
standards and enforcement mechanisms. Performance Measuring and Reporting
Requirements for OSS, Interconnection, and Operator Services and Directory Assistance,
13 FCC Rcd 12817, ~~ 125, 130 (1998). For example, Allegiance requests that the
Commission adopt the Texas Staff recommended standards as the national standard.
Petition at 17. Yet the standards in the Texas staff report specifically address the unique
ass systems and interfaces that SBC is using. They would be meaningless if applied to
the different systems and practices of another carrier. Under the auspices of the New
York Public Service Commission, Bell Atlantic and competing carriers have spent over
two years developing performance measures and standards in New York, and they should
not be second-guessed by the Texas commission staff.

7 Allegiance's petition is somewhat confused in this regard, since it asks the
Commission to establish "national minimum requirements," Petition at 11, but also
suggests that the Commission "adopt State best practices as national default standards."
Petition at 13. Aside from the difficulty of determining a single "best practice" for the
multitude of differing local systems and practices, the notion that "best practices" should
be a "minimum standard" is fundamentally contradictory. Instead, the Commission
should make clear that the model set of performance measures developed in the NPRM
would, if adopted by a carrier in a particular jurisdiction, presumptively satisfy any
reporting obligations with respect to it obligations under section 251 or section 271 that a
carrier might have.
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It makes no sense to undertake a whole new rulemaking simply to duplicate work that is

already underway.

Allegiance also demands that the Commission establish a complaint procedure

specifically for handling section 271 complaints. Petition at 22-24. The Commission

recently spent considerable time and effort to revamp its complaint procedures as part of

its implementation of the 1996 Act,8 and even more recently established an accelerated

docket for resolving disputes concerning competition in the provision of

telecommunications services.9 Allegiance's Petition is devoid of any explanation why the

Commission's existing procedures are inadequate or what benefit could be gained from

replowing ground the Commission already has covered. 1o

Similarly, Allegiance requests that the Commission not only establish

performance standards for provision of collocation, but also adopt a significant number of

alternatives to the existing federal collocation arrangements. Petition at 16. Allegiance

acknowledges, however, that the Commission is already considering the adoption of

expanded national collocation standards in another proceeding. Petition at 15. There is

no reason to duplicate the work in that docket by establishing another rulemaking.

8 Implementation ofthe Telecommunications Act of1996,' Amendment ofRules
Governing Procedures to Be Followed When Formal Complaints Are Filed Against
Common Carriers, 12 FCC Rcd 22497, Report and Order (1997).

9 Implementation ofthe Telecommunications Act of1996; Amendment ofRules
Governing Procedures to Be Followed When Formal Complaints Are Filed Against
Common Carriers, 13 FCC Rcd 17018, Second Report & Order (1998).

10 The Commission also should reject Allegiance's request to create a role for the
Department of Justice in the complaint process. Nothing precludes DOJ from seeking to
intervene in a complaint where it has the appropriate interest. The Act, however, clearly
does not contemplate either making DOJ an automatic party to section 271 complaints or
giving them a perpetual status as advisor to the Commission in such proceedings.
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Although Allegiance has cast its petition as one seeking performance standards

and enforcement mechanisms to prevent "backsliding," the actual scope of its petition is

much broader and implicates additional policies on which the Commission and many

industry participants have expended considerable time and effort. This is not the

appropriate means for addressing those policies.

For example, Allegiance asks the Commission to "interpret the definition of

utility rights-of-way to include those within multi-unit buildings" and to "require BOCs

to make inside wiring facilities available as UNEs to competitors." Petition at 20; see

also Petition at 21. The Commission has spent many years developing its current policy

on inside wiring, including questions of control and rights of access. The Commission

should reject Allegiance's invitation to reopen all of the issues associated with inside

wiring. In any event, the Commission will be conducting a separate proceeding on

remand from the Supreme Court to determine what elements meet the "necessary" and

"impair" standards under section 25 1(d)(2) of the Act. Allegiance should make its

arguments there, not in a separate, duplicative rulemaking proceeding.

IV. Allegiance's Factual Allegations Are Wrong And Do Not Support Its
Petition.

Allegiance claims that its proposed rulemaking is needed to address two alleged

problems. First, it asserts that a rulemaking is needed to remedy the "glacial" pace of

competition, which, it claims, is caused primarily by the difficulty in changing an end

user's local service provider. According to Allegiance, it takes an average of25-30 days

to switch local providers whereas it takes only three to five days to change a customer's

long distance carrier. Petition at 13. Second, Allegiance argues that commitments by
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Bell companies to implement "procompetitive policies" have proven unenforceable, and

cites as an example its allegation that Bell Atlantic has failed to meet the conditions

contained in the order approving the merger with NYNEX. Petition at 7. Allegiance is

simply wrong on the facts, and its proposed rulemaking is a flawed solution in search of a

problem.

A. Competition For Local Services Is Developing Much Faster Than
Competition In The Interexchange Market Did.

Contrary to Allegiance's claim, competition in the local market is growing at an

increasingly rapid pace. First, in some areas of the business, competitors are now

winning the majority of new business from the incumbents. As one fmancial analyst

described, the first quarter of 1998 was "a watershed time in the local exchange industry"

as competitive local exchange carriers had "more net business line additions than the

Bells as a group." Salomon Smith Barney, CLEes Surpass Bells in Net Business Line

Additions For First Time, May 6, 1998.

Second, the Commission itself has pointed to a Merrill Lynch report that shows

competition is growingfaster for local than it didfor long distance:

Not true counters the FCC. Competition in the local calling market is moving
faster than the 1980's battle over long distance. Two years after the Act, rivals
have captured 3.5% oflocal phone revenues from the Baby Bells, says Merrill. In
contrast, two years after the 1979 court decision letting MCI sell long distance
services, carriers had won only 1.4% of that market from AT&T, the FCC notes.

For next year, the third since deregulation, Merrill predicts that local competitors
will control 6% of the market ....

Catherine Yang, Yes, Virginia, There Is Phone Competition, BUSINESS WEEK, Sept. 28,

1998, at 6 (emphasis added). As another analyst explained:
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[T]he combination of access to low cost capital coupled with a clear
regulatory and public policy initiative toward opening up local markets
has allowed the CLECs as a group to achieve in less than 2 years after the
Telecom Act, what it took MCI and other alternative long distance carriers
over 10 years to achieve during the 1970s and 1980s. If one takes the
obvious logical extension of this, this means that the 50% loss ofmarket
share that AT&T saw from 1986 through 1996 could be replicated in the
local market in a much quicker time period.

CLECs Surpass Bells Report.

Bell Atlantic is clearly seeing the impact of this competitive firestorm. In Bell

Atlantic's region, competitors have invested heavily in facilities and already are in the

market and competing for customers. The total number of lines in Bell Atlantic's service

area that already have been captured by these competitors has increased to approximately

1.5 million, including approximately 800 thousand lines served entirely over their own

facilities, and more than 600,000 lines served through resale. In addition, competing

carriers are exchanging over 3 billion minutes of traffic a month over 600,000 existing

interconnection trunks, and competing carriers have established more than 1,000

collocation sites in Bell Atlantic's switching centers.

Moreover, Allegiance's allegation that "it takes an average of 25-to-30 business

days to switch a customer's local service," Petition at 13, simply is not the case in Bell

Atlantic. For the fourth quarter of 1998, Bell Atlantic provisioned approximately 90% of

resale orders throughout the region in five business days or less; in most instances, the

percentage was significantly higher for resale orders than for retail. For New York, in

particular, the average interval to provision both resale and unbundled element orders for

each month in the fourth quarter was under five business days.
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B. Bell Atlantic Has Fully Complied With All Merger Conditions.

Allegiance also claims that Bell Atlantic has "fail[ed] to live up to commitments it

made to secure approval for its merger with NYNEX." Petition at 7. This is false. On

the very day Allegiance filed its petition, Bell Atlantic provided the Commission with an

extensive report on its compliance with all the merger conditions. With respect to the

condition requiring the deployment of uniform interfaces within 15 months, II Bell

Atlantic demonstrated that before the merger, Bell Atlantic and NYNEX used different

interfaces for pre-ordering, ordering and maintenance. Since the merger, Bell Atlantic

has spent millions of dollars and expended thousands of person-hours to deploy common

interfaces, first within each of the pre-merger regions and, today, throughout the

company's 14-state region. As a result, as shown in Attachment A, carriers operating in

any of the 14 Bell Atlantic jurisdictions today have common interfaces available to them

to obtain access to each of the operations support systems functions, including pre

ordering, ordering (and provisioning), maintenance and repair, and billing. This has

eliminated separate interfaces in the two pre-merger regions, and, as shown on pages 2

and 3 of Attachment A, has streamlined and simplified the entire ordering process.

What's more, Bell Atlantic has gone well beyond the requirements of the merger

conditions in an effort to simplify the process still further. While the merger order

addresses only the development of common "interfaces" for use in connecting other

11 Petition at 7-9.
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carriers' systems to Bell Atlantic's support systems,12 Bell Atlantic also is working with

other carriers to standardize the format of the orders that are submitted over those

interfaces. Both the information that has to be submitted over these interfaces and the

format of that information necessarily varies, because of the differing "back end" support

systems that are in place in different states, the differences in the products in those states,

and other such factors. These differences exist for Bell Atlantic's own service

representatives as well. Nevertheless, Bell Atlantic is working cooperatively with other

carriers through the Change Management process developed under the auspices of the

New York Public Service Commission to mask these differences as much as possible. In

fact, interconnecting carriers already benefit from far greater uniformity in terms of the

information submitted than does Bell Atlantic, and as a result those carriers are receiving

access superior to what Bell Atlantic provides to itself. Allegiance's factual allegations

do not support the rulemaking it seeks.

12 The term "interface" is defined in telecommunications literature as a "shared
boundary between two similar or dissimilar systems, across which information or control
may take place." American National Standard for Telecommunications - Operations,
Administration, Maintenance and Provisioning (OAM&P) - Protocols for Interfaces
between Operations Systems in Different Jurisdictions, 4.13.
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CONCLUSION

Allegiance's Petition seeks to rewrite the 1996 Act, and would duplicate work the

Commission already has done or has underway. Moreover, there is simply no need to

undertake a new rulemaking now. Accordingly, the Petition should be denied.

Respectfully submitted,

Of Counsel
Michael E. Glover

March 8, 1999
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OSS Interfaces and Formats Regional Status
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(Resale & most UNE)

NOVEMBER 1998
EDl9 LSOG 3, Add'l functions EDl9 LSOG 3, Add'i functions
WebGUI LSOG 3, Add'i functions WebGUI LSOG 3, Add'l functions

ECG Proprietary

LSOG2 EDl8 LSOG2
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EMR NDM, Tape EMR
BOS Ver 30 NDM, Tape BOS Ver 29 (Ver 30 in Dec.)
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IBELL ATLANTIC PRE-ORDER AND ORDER INTERFACES (11/98)1
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